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Court of Appeals of the District of Columbia 


No. 5409. 

Irving Sellers, Appellant, 
vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 50074. j 

j 

United States, 

• 

vs. ! 

| 

Wilbur Dorsey and Irving Sellers.; 

i 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Cotart of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: | 

1 Indictment. 

I 

Filed in Open Court Oct. 28, 1930. 

1 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. 1930. 

1 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon tlieir oath, 
do present: j 

1—5409a 



2 IRVING SELLERS VS. UNITED STATES. 

That one Wilbur Dorsey, and one Irving Sellers, each 
late of the District of Columbia aforesaid, on, to wit, the 
first day of September, 1930, and continuously from that 
day to the day of the finding of this indictment, and at the 
District of Columbia aforesaid, feloniously and unlawfully, 
in a room on the third floor of premises known as number 
ten hundred twelve “H” Street, Northwest, and at the Dis¬ 
trict of Columbia aforesaid, did set up and keep a certain 
gaming table for the purpose of gaming, that is to say, for 
the purpose of betting and wagering money and property 
upon the results of horse races; against the form of the 
statute in such base made and provided, and against the 
peace and government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Wilbur Dorsey, and the said Irving Sellers, 
on, to wit, the said first day of September, 1930, and con¬ 
tinuously frpm that day to the day of the finding of this in¬ 
dictment, and at the District of Columbia aforesaid, feloni¬ 
ously and unlawfully, in a room on the third floor of prem¬ 
ises known as number ten hundred twelve “H” Street, 
Northwest, and at the District of Columbia aforesaid, did 
set up and keep a certain gambling device, adapted, 
2 devised and designed for the purpose of playing 
games of chance for money and property, to wit, 
games of betting and wagering money and property, upon 
the results of horse races; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Third Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That the said Wilbur Dorsey, and the said Irving Sellers, 
on, to wit, the said first day of September, 1930, and con¬ 
tinuously from that day to the day of the finding of this in¬ 
dictment, and at the District of Columbia aforesaid, feloni¬ 
ously and unlawfully, in a room on the third floor of prem¬ 
ises known as number ten hundred twelve “H” Street, 
Northwest, and at the District of Columbia aforesaid, did 
set up and keep a certain place for the purpose of gaming, 
that is to say, for the purpose of betting and wagering of 
money and property upon the results of horse races; against 
the form of the statute in such case made and provided, 
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and against the peace and government of the said United 
States. 

Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Wilbur Dorsey, and the said [Irving Sell¬ 
ers, on, to wit, the said first day of September, 1930, and 
continuously from that day to the day of the finding of this 
indictment, and at the District of Columbia aforesaid, in 
a room on the third floor of a certain house, building and 
premises known as number ten hundred twelve “H” 
3 Street, Northwest, and at the District bf Columbia 
aforesaid, the said room on said third floor in said 
certain house, building and premises, then and there being 
in the possession and under the control of the said Wilbur 
Dorsey, and the said Irving Sellers, unlawfully did know¬ 
ingly permit to be set up and used, a certain gaming table 
for the purpose of gaming, at which there were bet and 
wagered money and other things, that is to say, for the 
purpose of betting and wagering money and prqperty upon 
the results of horse races; against the form of the statute in 
such case made and provided, and against the; peace and 


the results of horse races; against the form of the statute in 
such case made and provided, and against the; peace and 
government of the said United States. 

Fifth Count. And the Grand Jurors aforesaid,; upon their 
oath aforesaid, do further present: 

That the said Wilbur Dorsey, and the said Irvjing sellers, 
on, to wit, the said first day of September, 1930, and con¬ 
tinuously from that day to the day of the finding! of this in¬ 
dictment, and at the District of Columbia aforesaid, feloni¬ 
ously and unlawfully, in a room on the third floor of prem¬ 
ises known as number ten hundred twelve “H” Street, 
Northwest, and at the District of Columbia afohesaid, did 
set up and keep a certain gaming table for the purpose of 
gaming, that is to say, for the purpose of betting dnd wager¬ 
ing money and property upon the results of a game of 
cards, commonly known as and called blackjack; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said Uniljed States. 

Sixth Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

4 That the said Wilbur Dorsey, and the said Irving 

Sellers, on, to wit, the said first day of September, 
1930, and continuously from that day to the day of the finding 
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of this indictment, and at the District of Columbia aforesaid, 
feloniously and unlawfully, in a room on the third floor of 
premises known as number ten hundred twelve “ H ” Street, 
Northwest, and at the District of Columbia aforesaid, did 
set up and keep a certain gambling device, adapted, devised 
and designed for the purpose of playing games of chance for 
money and property, to wit, games of betting and wagering 
money and property, upon the results of a game of cards, 
commonly known as and called blackjack; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Seventh Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Wilbur Dorsey, and the said Irving Sellers, 
on, to wit, the said first day of September, 1930, and contin- 
uouslv from that dav to the dav of the finding of this indict- 
ment, and at the District of Columbia aforesaid, feloniously 
and unlawfully, in a room on the third floor of premises 
known as number ten hundred twelve “II” Street, North¬ 
west, and at the District of Columbia aforesaid, did set up 
and keep a certain place for the purpose of gaming, that is to 
say, for the purpose of betting and wagering of money and 
property upon the results of a game of cards, commonly 
known as and called blackjack; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

5 Eighth Count. And the Grand Jurors aforesaid, 

upon their oath aforesaid, do further present: 

That the said Wilbur Dorsey, and the said Irving Sellers, 
on, to wit, the said first day of September, 1930, and con¬ 
tinuously from that day to the day of the finding of this 
indictment, and at the District of Columbia aforesaid, in 
a room on the third floor of a certain house, building and 
premises known as number ten hundred twelve “H” Street, 
Northwest, and at the District of Columbia aforesaid, the 
said room on said third floor in said certain house, building 
and premises, then and there being in the possession and 
under the control of the said Wilbur Dorsey, and the said 
Irving Sellers, unlawfully did knowingly permit to be set up 
and used, a certain gaming table for the purpose of gaming, 
at which there were bet and wagered money and other 
things, that is to say, for the purpose of betting and wager- 
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ing money and property upon the results of a game of cards, 
commonly known as and called blackjack; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

LEO A. ROVER,! 

Attorney of the United States in 
and for the District of Columbia. 

I 

(Endorsed:) Criminal. No. 50074. United i States vs. 
Wilbur Dorsey, Irving Sellers. Setting up gaming table. 
Witnesses: Hansford P. Miller, M. P. Floyd Aj. Truscott, 
M. P. A true bill: Norman L. Glascock, Foremajn. 

6 Supreme Court of the District of Columbia. 

i 

Friday, October 31", A. ID. 1930. 

I 

| 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon, presiding. j 

* * * * * * | * 

I 

Come as well the Attorney of the United Stales, as the 
defendants in proper person, according to their recognizance 
and by their attorneys Messrs. Whelan and O’Connell; 
whereupon the defendants being arraigned upon the indict¬ 
ment the reading whereof they specifically waive, plead not 
guilty thereto, and for trial put themselves upon the country 
and the Attorney of the United States doth the like; and 
thereupon by consent of the United States Attorney each 
defendant is granted leave within Five (5) days to withdraw 
said plea and demur to, or move to quash the said indict¬ 
ment, or otherwise plead as he may be advised., j 

Friday, January 30", A. D. 1931. 

! 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon, presiding. j 

# # * * * # j * 

I 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon said jury upon their oath say that the defendant 
Dorsey is not guilty and that the defendant Sellers is not 
guilty as to the first, second, third, and fourth counts of the 
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indictment and guilty as to the fifth, sixth, seventh, and 
eighth counts of the indictment; whereupon it is considered 
by the Court that the defendant Dorsey go thereof without 
day and the defendant Sellers go thereof without day as to 
the first, second, third, and fourth counts of the indictment; 
and thereupon the defendant Sellers is committed to 

7 the Washington Asylum and Jail on the fifth, sixth, 
seventh, and eighth counts. 

Saturday, February 7", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon, presiding. 

******* 

Come as well the Attornev of the United States, as the de- 
fendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail and bv his attornev W. 

o i i i 

Bissel Thomas, Esquire; whereupon it is demanded of the 

defendant what further he has to sav whv the sentence of the 

* •/ 

law should not be pronounced against him and he says noth¬ 
ing except as he has already said; and thereupon it is con¬ 
sidered by the Court that for his said offense the said 
defendant be taken by the Superintendent aforesaid, to the 
Asylum and Jail aforesaid, whence he came, thence to the 
Penitentiarv, as designated by the Attorney General of 
the United States, there to be imprisoned for the period of 
Fifteen (lb) months on the 5th, 6th, and 7th counts of the 
indictment and for the period of Nine (9) months on the 
8th count of the indictment, said sentences to run concur¬ 
rently with each other and to take effect from and including 
this date; whereupon the defendant by his attorney notes an 
appeal to the Court of Appeals of the District of Columbia, 
from the judgment of the Court in this case; and thereupon 
the Court fixes the amount of bond for costs on appeal at 
One Hundred Dollars or Fifty Dollars in cash. 

8 Memoranda. 

February 13, 1931.—$50 deposited for Cost Bond on 
Appeal. 

February 20,1931.—Cost Bond on Appeal $100 approved 
and filed in lieu of cash deposit of $50. Cash deposit re¬ 
turned. 

Bill of Exceptions filed. 
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Assignment of Errors. 
Filed May 25, 1931. 


* 


The Supreme Court of the District of Columbia erred: 


the prose- 
particular 


1. In admitting improper evidence offered by 
cution over the objection of the defendant, in 
the evidence relating to a warrant of arrest and all the 
various exhibits offered by the Government, and 

2. In excluding proper evidence offered by tliie defend¬ 
ant, and 

3. In permitting the attorney for the prosecution to 

make improper remarks in his summation of the case to 
the jury, and ! 

4. In refusing defendant’s prayer No. 2, and 

5. In including in the Court’s charge to the! jury the 

following paragraph: j 

“The Court instructs you that where a witness has a 
direct personal interest in the result of a case, jtlie temp¬ 
tation is strong to color, pervert or withhold the facts. 

The deep personal interest which he may have in the result 

of the case should be considered by the jury in weighing 
his evidence and in determining how far and to I what ex¬ 
tent it is worthy of credit.” 

W. BISSELL THOMAS, 

Attorney for Defendant. 

9 Supreme Court of the District of Columbia. 

Wednesday, May 27, A. Dj. 1931. 

j 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon, presiding. 


# 


* 


Now comes here the defendant by his attorney Wf. Bissell 
Thomas, Esquire, and prays the Court to sign aijid make 
a part of the record, his Amended Bill of Exceptions taken 
during the trial of the case and filed with the Court on the 
27th day of May, 1931, which is accordingly done. 
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Designation of Record. 

Filed April 27, 1931. 

• **•••# 

The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare the record on appeal in the above- 
entitled cause, and include therein the following: 

1. The indictment. 

2. Arraignment and Plea. 

3. Verdict of the Jury. 

4. Judgment of the Court. 

4a. Appeal noted. 

5. Memorandum fixing bond. 

6. Memorandum of depositing cash in lieu of bond. 

7. Bill of Exceptions submitted to the Court. 

10 8. Assignment of Errors. 

9. Memorandum of order signing Bill of Excep¬ 
tions and making the same a part of the record. 

10. This Designation. 

W. BISSELL THOMAS, 
Attorney for Defendant Sellers. 
O’C. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in the case of United States vs. Wilbur 
Dorsey and Irving Sellers, Criminal No. 50074, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court at the City of Washington, 
in said District, this 28th day of May, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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12 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. j 

i 

Criminal. No. 50074. 

j 

United States of America 
vs. 

I 

Irving Sellers. 

I 

Notice. 

\ 

To Leo A. Rover, Esquire, United States Attorney in and 
for the District of Columbia, Washington, Dj. C.: 

Please take notice that on the 25 day of Mayj A. D. 1931, 
at 10 o’clock a. m., or as soon thereafter as 'counsel can 
be heard, the Amended Bill of Exceptions attached to this 
Notice, of which amended Bill of Exceptions : a copy is 
handed to you herewith, will be submitted to the; Court to be 
settled. 

W. BISSELL THOMAS, 

W. BISSELL THOMAS!, 

r 

Attorney for Defendant, 

607-11 Columbian Building, 

District 3209. 

Service of a copy of the Amended Bill of Exceptions in 
the above-entitled cause acknowledged this 25th day of 
May, A. D. 1931. j 

JAMES R. KIRKLAND, 
Assistant United States Attorney. 

I consent to this Amended Bill of Exceptions. 

JAMES R. KIRKLAND. 

13 In the Supreme Court of the District of; Columbia, 

Holding a Criminal Court. j 

j 

Criminal. No. 50074. 

! 

United States of America ! 

vs. j 

Irving Sellers. 

Amended Bill of Exceptions. j 

This cause came on for trial before the Honorable Peyton 
Gordon, Associate Justice of the Supreme Cohrt of the 

2—5409<z 
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District of Columbia and a jury in Criminal Court Num¬ 
ber One on the 28th, 29th and 30th days of January, 1931, 
the United States being represented by James E. Kirkland 
and John J. Sirica, Assistant United States Attorneys; the 
defendant, Wilbur Dorsey, by Harry T. Whelan and the 
defendant, Irving Sellers, by W. Bissell Thomas. 

Thereupon, to sustain the issues on its part joined, the 
United States introduced the following evidence: 

Hansford Paul Miller, called and sworn as a witness on 
behalf of the United States, testified as follows: 

“I have been a member of the Metropolitan Police Force, 
attached to the Traffic Bureau, since September 3rd, 1930. 
I am familiar with the premises at 1012 H Street, North¬ 
west, and had occasion to go there on September 20, 1930, 
at about 2:30 o'clock in the afternoon. The building is 
three stories high. I went into the street door and up 1 to 
the second floor where there was a barred door with 
14 a peephole in it. A man there asked me what I 
wanted. I said I wanted to get in. The man there¬ 
upon replied: “I don’t know you. Do you know anyone 
here?”, to which the witness replied: “I do. I know Wil¬ 
bur Dorsey. Could I see him?” In a few minutes, Wilbur 
Dorsev came to the door and said, “I don’t know vou”. 
I said, “You ought to know me, I gambled with you on 
North Capitol Street when you run a place over there— 
I worked in the Post Office at that time.” He asked me 
the address and I told him. He wanted to see my keys and 
I told him I didn’t work for the Post Office any more; that 
I worked for the Ourisman Chevrolet. And by there I pre¬ 
sented him a blue card, a card with the name ‘Jackson 
Corder’ on it. He asked me then who lie had working for 
him on North Capitol Street and I told him a tall, slim 
fellow, I don’t know his name. He said to the doorman 
“I think he is all right, let him in”. The doorman then 
entered my name in a book and I was given a card. Dorsey 
was standing there—I don’t remember what he did. I 
don’t remember who I received that card from—whether 
it was Dorsey or the doorman. This card (Government 
exhibit Number 1) which you hand me is the card which 
was o-iven to me. It is in the name of Jackson Corder. 
After I received the card, Wilbur Dorsey told me to go on 
upstairs then; pointed me to go upstairs. I went upstairs. 
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When I got on the third floor I saw a place! set up as a 
gambling establishment.” I 

(Objection by Mr. Whelan and Mr. Thomhs. 

Mr. Kirkland: “We will let that go out.”) j 

I 

“There was a long blackboard on the soutlj side of the 
building that had names of horses at the different tracks. 
In the back of the room there was a blackjack table and 
they were playing blackjack there. At the north side there 
was a crap table, which was not in use. I saw Wilbur 

15 Dorsey a few minutes after I got up bn the third 
floor and asked him if they had any sciratch sheets 

there. He answered no. He said they hadnjt been open 
long or hadn’t been running the place long; ijf they made 
any money why he expected to be one of the owners; that 
he only worked there at the present time. I placed a bet 
on a horse whose name I got off the blackbpard, and I 
made the bet at the office in the northwest corner of the 
room. After that I played blackjack with Sellejrs, who was 
dealing blackjack at the table, and I lost two dollars there, 
playing approximately six times. Sellers was dealing all 
the time I played. There were two people in the office tak¬ 
ing messages. I had no further conversation with Dorsey 
or Sellers. On the 23rd of September, I went (back to the 
place at a quarter to four. 1 presented this |card that I 
received on the 20th, and went to the third floor. I saw 
Dorsey lingering in the crowd and later saw hirjn at one end 
of the crap table. He was paying off at the crap table.” 

Mr. Whelan, on behalf of the defendant, Dofsey, moved 
to strike out the foregoing evidence because there was no 
allegation in the indictment relating to a crap game, but 
the Court overruled the motion, to which action the de¬ 
fendants excepted. 

The Witness, resuming: “The defendant, Sellers, was 
dealing blackjack, but I did not play with him. I placed 
a bet on a horse whose name I got off the blackboard. This 
slip of paper which you show me I call identify it 

16 by my initials as a racing slip. I got it up in that 
room and put this on the horse.” 

Thereupon the United States offered the slip in evidence, 
to which both defendants, by their counsel, objected for the 
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reason that there was no evidence to connect it in any way 
with either of the defendants. The Court sustained the 
introduction of the exhibit as to the defendant, Sellers, but 
admitted it as to the defendant, Dorsey. Whereupon, his 
counsel noted an exception. 

Witness resumes his testimony as follows: “I spoke to 
Dorsey that day, but did not speak to Sellers. I know Ser¬ 
geant Truscott and Officer Baker. They came to the place 
about three-quarters of an hour after I did. On Septem¬ 
ber 20th, there were about 60 or 65 men in the place, and 
on September 23rd, there were 72. I didn’t see the other 
officers when they came in. but Officer Leach hit the board 
on the side of the office, and I saw Baker go to the black¬ 
jack table and Truscott go to the crap table. I saw Trus¬ 
cott scoop the money off the crap table, then he went over 
to the blackjack table. Sellers tried to get the money off 
the blackjack table and Truscott stopped him.” 

Cross-examination: 

“When I went there on September 20th, I had been an 

officer about seventeen da vs. I went there alone. The 

* 

door-man who let me in is not either one of these defend¬ 
ants. I couldn’t describe him except that he was a white 
man, weighing; about 165 or 170 pounds, and 5 feet and 
eight or nine inches tall. I went to the place for the pur¬ 
pose of securing evidence, but did not ascertain the name of 
the man at the door. I made no effort to ascertain it. On 
September 20th, I told the doorman I wanted to come in. 

He asked me if I knew anyone in the place. I said 
17 T knew Wilbur Dorsey and could I see him. He 
went to the third floor—later. Wilbur Dorsey came 
down. I spoke to him and ho said he didn’t know me. I 
said you should know me because I gambled with you on 
North Capitol Street when you had the place up there and 
I worked in the Post Office. I recalled testifying before 
Judge Schuldt of the Police Court in this case on Septem¬ 
ber 30th, 1930, but I don’t remember any exact question 
that I was asked by the Assistant District Attorney.” 
Whereupon, Mr. Whelan read to the witness what pur¬ 
ported to be a transcript of his testimony given in the 
Police Court, as follows: 

‘ ‘ Q. Who was present ? A. The doorman and myself. 
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Q. What part of the premises was this in? A. The sec¬ 
ond floor. 

Q. What was the conversation? A. Dorsey looked at 
ine. I asked could I come in. He says, ‘Where j— you ever 
seen me before?’ I told him I had seen him at North Cap¬ 
itol Street, 807,1 think, is the number. He says, ‘I believe 
I have saw your face before,’ and I said, ‘Yes.i I used to 
work for the Post Office.’ He says, ‘Let me see your keys.’ 
I showed him the keys and told him that I didn’t work 
there at the time. So he wanted to know who else was 
working over there and I told him a small, thin fellow. He 
said that was right. He said, ‘I guess you are all right.’ ” 


The Witness, resuming: 


“That refreshes my recollec¬ 


tion, but I cannot remember what I said over there at the 
Police Court exactly. I don’t remember if I included the 
word ‘gambling’ in my testimony in the Police! Court. I 
don’t remember which man Dorsey or the doorman, gave 
me the admission card, Exhibit No. 1. I don’t remember 
seeing anybody writing. I don’t remember if I testified in 
the Police Court that Dorsey entered my name in the book 
and gave me the card. If I did state it, I cjon’t know 
18 if it was true or not. I don’t remember whether 
Dorsev gave me the card. ’ ’ j 

Whereupon, Mr. Whelan read an extract from the tes¬ 
timony of the witness given in the Police Court oji Septem¬ 
ber 30th, as follows: 

| 

“So I handed him a card and told him I was working at 
the Chevrolet place now. He asked me if that was my 


name on it and I told him it was. So he entered it pn a book 
and gave me a membership card and told me to go on up¬ 
stairs.” (This was speaking of Dorsey.) 


Witness, resuming: “I made a bet on the first day that I 
went there with one of the men in the office—iti was not 


either of these defendants. I did not ascertain thp name of 
the man. I believe he was later identified as Dorsfev. That 
was the man I made the bet with, and on the second visit I 
made the bet with the same man. It was not either Dorsev 
or Sellers. There was another man in the office there who 
was not either of these men. Neither of these defendants 


were writing names on the blackboard. 


The other man 
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who was in the office was also placed under arrest and so 
was the man who was writing numbers on the charts. I 
don’t know whether the doorman was arrested or not. I 
made an application for a warrant of arrest and laid the 
facts before the Judge at that time. In applying for the 
warrant, I made a statement of facts, under oath and gave 
it to Truscott.” 

(Mr. Kirkland, attorney for the prosecution, announced 
that he had the statement of facts upon which the warrant 
was issued, and handed it to Mr. Whelan. Where 
19 upon, Harry T. Whelan, counsel for the defendant, 
Wilbur Dorsey, read into the record the statement 
of facts sworn to by Officer Miller before R. D. Gott, Dep- 
utv Clerk of the Police Court and submitted it to Police 
Court Judge Mattingly in the latter’s chambers, who 
looked it over and O.K.’d it, which read as follows: 

“On September 20th, about 3:00 P. M., acting under 
instructions from Detective F. A. Truscott, I went to 
premises 1012 II Street, Northwest. I was admitted 
by Wilbur Dorsey and while in gaming room located 
on third floor I played with the sum of four dollars 
on a horse named Good Jest in the second race at Lincoln 
field, as follows: $2 to win and $2 to place. Also engaged 
in a blackjack game in the same room and lost two dollars. 
Also saw a table fitted up for shooting craps. I know that 
Wilbur Dorsey is in control of premises because I had to 
establish to his satisfaction that I was all right before 
being admitted. 

! H. P. MILLER, M. P.” 

On further cross examination witness stated: “I sav now 

* 

that I don’t know who was in control of the premises—I 
couldn’t sav.” 

Redirect examination: 

“I had a talk with Dorsey about a week ago on 6th Street 
on my beat. He came down and spoke to me and stopped 
there, and said something about his being sick. He said he 
had a bad cold. I just don’t remember all the conversation 
because I didn’t pay much attention to it. He said some¬ 
thing about gb light on him down there, it wouldn’t be any 
credit to me to send a man to jail.” 


IRVING SELLERS VS. UNITED STATES 


15 


20 Recross-examination: 

“In that conversation, Dorsey told me to tell the truth, 
but to let up on him down there. I said, “Dorsevi I am going 
to tell the truth and if that will send you to jail you will 
go to jail.” 

Further cross-examination by Mr. Thomais: 

“When I first went to 1012 H Street, on September 20th, 
the doorman asked me what I wanted and I said I wanted 
to come in. He said he didn’t know me and asked me if I 
knew anyone in the place. I said I knew Wilbur Dorsey 
and asked if I could see him, and it was because of that 
that Dorsey came down. I went into the door and the 
card was written at a table. I don’t recall anvione sitting 
at the table or stooping over. Dorsey was standing right 
beside me. I don’t remember whether I testified in the 
Police Court that Dorsey wrote the card and gave it to 
me. I remember that he was standing right beside me 
when the card was handed to me, but I don’t j remember 
if he gave it to me. When I got upstairs, I had a conver¬ 
sation with Dorsey, who went into the office ancj came out 
and then witness bet $4 on a horse race. I sa\jy the man 
I made the bet with, he was sitting in the officfi behind a 
kind of cashier’s case. I believe I could identii’v him. I 

I * 

loitered around awhile and then went to the black-jack table. 
That table was 6 or 8 feet long and about 4 feet wide. It 
was square shaped. I can’t remember whether if was oval 

or square. It had no cut-in place like a djesk, but I 

21 think there was a platform back of it on! the floor. 

In blackjack, when a man gets a face caijd and an 

ace, the dealer has the advantage. The object!is to get 
21 or as much as you can less than 21, and to have more 
than the dealer. If a man gets a face card and an ace, he 
is entitled to have the deal in a social game, but ih the pro¬ 
fessional game the deal never left Sellers. I played six or 
seven times and eventually lost two dollars. I couldn’t say, 
who, if anybody, got a face card and an ace while I was 
playing and demanded the deal. One man got a face card 
and an ace immediately to my right. No, I couldn’t say 
that there may have been a man between us. The table was 
all taken up during the time I was there. I do not remember 
whether I testified in the Police Court that there \yere only 
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four players at the table.” (In answer to Court’s questions, 
witness testified: “Deal did not pass from Sellers to me 
when I won, and I didn’t see it pass to anyone else.”) “1 
played the game with money, not chips. I didn’t buy any 
chips. After going there on the 20th of September, I pro¬ 
cured a warrant in company with Floyd Truscott. Warrant 
was for the arrest of Wilbur Dorsey.” 

Further cross-examination bv Mr. Whelan: 

“I don’t remember whether in the conversation at the 
door the doorman asked me if I knew a man named Fritz.” 

Thereupon the Government offered in evidence Exhibit 
No. 1, which was admitted as to the defendant, Dorsey. 

Viggo H. Larson, called and sworn as a witness on behalf 
of the United States, testified as follows: 

“I have been a police photographer for a little over seven 
years and was so employed on September 23rd, 1930. On 
that day, I went to 1012 H Street, N. W., and photo- 
22 graphed the room on the third floor. I made 4 photo¬ 
graphs. The first one was right inside the door look¬ 
ing west. The others were taken from the north side of the 
room looking toward the blackboard. I developed the nega¬ 
tives myself and made the prints. Government Exhibit 3 is a 
print of the photograph I took right inside the door. Gov¬ 
ernment Exhibit 4 is a picture from the north side of the 
room towards the blackboard. Government Exhibit 5 was 
taken from the west side of the room toward the east. Gov¬ 
ernment Exhibit 6 was taken from the northwest corner to¬ 
ward the blackboard. These photographs are representa¬ 
tive of the things as they exactlv looked at the time, and 
were taken around 5 or 6 o’clock in the evening. I don’t 
know whether Mr. Dorsey was there when I took the pic¬ 
tures, or not.” 

Thereupon the photographs, Exhibits 3, 4, 5, and 6, were 
admitted in evidence. 

Floyd A. Truscott, called and sworn as a witness on 
behalf of the United States, testified as follows: 

“I am a detective sergeant attached to Headquarters. 
Before my assignment to Headquarters, I was attached to 


I 


IRVING SELLERS VS. UNITED STATES, j 17 

Inspector Bean’s Squad. I have been on the Force 5 years 
and 8 months. I am acquainted with the premises at 1012 
H Street, N. W., and had occasion to go there oh September 
23rd, last. There were 6 other police officers with me. They 
were Sergeant J. R. Leach, Officers J. K. Baker,IF. 0. Brass, 
E. F. Lewis, T. M. McVearny and W. S. Smopt. I am ac¬ 
quainted with Officer Hansford Miller, and saw; him two or 
three times on the 23rd of September. We weijit to 1012 II 
Street about 4:30 p. m., but I had seen Officer Miller at about 
3:30, and had given him certain directions. When we 
23 arrived at 1012 H Street, we went into the street door 
entrance on H Street and went up one flight.” 

Mr. Whelan: “If your Honor pleases, we object, on the 
ground that there is no legal authority for the entry; the 
further ground being that the warrant introduced in evi¬ 
dence, on its face, shows no probable cause for its issuance. 
And, further, it is a warrant of arrest that is bding used as 
a search warrant.” 

The Court: “Where was the warrant of arrest directed 
to?” | 

Mr. Kirkland: “Are you making an objection at this time? 
I have it here in my hand.” 

The Court: “To whom was the warrant directed?” 

Mr. Whelan: “The warrant of arrest was directed to the 
Major of Police, District of Columbia, the 20th day of Sep¬ 
tember, Wilbur Dorsey, premises, to-wit, 1012j II Street, 

Northwest, third floor, and this is a warrant of arrest.” 

| 

Examination by Mr. Whelan: j 

* i 

i 

“I had the warrant in my possession and was serving it.” 

The Court: “I think it is proper to toll what he seized 
in the place if he goes there to make an arrest.’1 

Mr. Whelan: “Our position is that it is an invalid war¬ 
rant and not a search warrant.” 

Mr. Thomas: “The same objection on behalf of Sellers.” 

The Court: “Overruled.” 

i 

To which action and decision of the Court both of the 
defendants, through their counsel, excepted. 

i 

The Witness, resuming: “There was a mirror pn the sec¬ 
ond floor landing to my right; there was a heavily reinforced 

3—5409a 
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door with a peephole in it. I placed Officer Lewis in front 
of this door. Some one looked out and told me to step a 
little closer and said, ‘You seem to look all right,’ and I 
started to go into the door. There was an overhead electric 
light on the landing. I put myself into the door—that is, 
into the narrow opening which was there, and forced the 

door the rest of the way open. The door was about 
24 five inches thick and had a vale lock and a peephole. 

At that time I had a warrant for the arrest of Wilbur 
Dorsey, and later the time came when I arrested him on 
that warrant on the third floor of 1012 H Street, X. W. This 
paper that you hhnd me is the warrant I had for Dorsey’s 
arrest.” 

Cross-examination by Mr. Whelan: 

“When I went to those premises, I did not know that 
Wilbur Dorsey was there, but had information that he might 
have been there. I hadn’t seen him enter the premises. I 
went there for the purpose of arresting Wilbur Dorsey and 
making a raid, and did not apply for a search warrant.” 

Cross-examination by Mr. Thomas: 

“The warrant was procured by me, although Officer Mil¬ 
ler got it under my direction. I accompanied him to the 
place on the 20th of September, and instructed him to ask 
for Wilbur Dorsey by name. My primary object was to 
secure evidence against an alleged gambling place, but not 
necessarily against Wilbur Dorsey, unless he was the 
proprietor. My sole purpose in sending Miller there and 
instructing him to ask for Wilbur Dorsey was to secure 
evidence to make a raid on a rambling establishment.” 

Recross-examination: 

“In order to get the warrant, we took Officer Miller be¬ 
fore Assistant District Attorney Adams, and Officer Miller 
wrote out a written statement of facts. Then Assistant 
District Attorney Adams issued a slip, directing the war¬ 
rant clerk to issue a warrant. We took that to the warrant 
clerk of the Police Court, who wrote the warrant, swore 
Officer Miller to the facts, and then we carried Officer Mil- 
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ler and the warrant before Judge Mattingly, who was 
25 in chambers at the time. He looked j it over and 
0. K.’d it and looked over the facts and directed that 
the warrant be given.” i 

Cross-examination by Mr. Whelan: 


“To my recollection, Judge Mattingly did!not put the 
officer under oath.” 

i 


Thereupon, the defendants, by their counsel^ objected to 
the introduction of the warrant and the supporting affidavit, 
but the Court overruled the objection, and toi this action 
and decision of the Court, the defendants duly excepted. 

The Witness, resuming: “When we got to the second 
floor, there was a man at the door and a tabid on the left 
6 or 7 feet away, with a large book on it. Ojn the other 
side of the room, I saw a flight of steps leading jto the third 
floor. On the second floor, there were several! carpenter^ 
putting beaver board over the windows. I had a sledge 
hammer, and Sergeant Leach had a hatchet, ;and one of 
the other officers had a crowbar. I went on up the steps 
to the third floor, where there was another heavy door that 


was opened; entered the room on the third floor; found 
that it was one large room occupying the whole corner of 
the building. Roughly, it was 40 by 60 or 70 fleet. There 
were 70 or 75 men there. I saw a game of blackjack going 
on in the far corner of the room. On the right there ap¬ 
peared to be a crap game. About midway dowjn the room 
on the left, there was a large blackboard with a platform in 
front of it. I crossed the room to the crap table. There 
was a radio loud speaker going when I went in, and I heard 
something about racing results. On the crap table, I saw 
$72.00 and the dice. I continued on to the blackjack table 
where I had previously seen the defendant, Sellers, who is 
one of the defendants present in Court with his hand to his 
face. When I got in the room he was on the platform to the 
right dealing cards at this table. He looked in my 
26 direction and stai'ted to grab up the paper money 
on the table. He had finished getting it up and I 
told him to put it back, and he did. Then Officer Baker 
came up on the other side and I directed him to; count the 
money in the presence of Sellers and to take charge of it. 
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Also, the silver money the checks and cards. There was 
$18S.oO on the blackjack table; all together, there was 
$268.90. We arrested the defendant Dorsey that same day, 
but I didn’t see him when I first got into the room; he was 
in the middle of the room with his hat and coat on. I saw 
him about fifteen minutes after I got in; he was just in the 
crowd. Later that day, I talked to Sellers and asked him if 
he ran the place. I told him I had information that he did. 
He denied having anything to do with it. Later on, 1 talked 
to Dorsey. He denied that he had anything to do with the 
place. 1 showed him an anonymous letter 1 had, in which 
he was named, and also in which the defendant Sellers was 
named as being one of live operators. I do not have the 
letter. I had it in my papers—1 don’t know exactly where 
it is now, but I showed it to them and let them read it. It 
was signed—I tried to trace somebody by that name, but 
I could not find anyone. I have looked for the letter with¬ 
out being able to find it. it was shown to Dorsev, and was 
also shown to Sellers, but at different times. I couldn’t 
repeat the letter verbatim, but the purport of it was that 
there was a large establishment at 1U12 11 Street, N. W., 
that had originallv been run bv a man named Dutch Irwin, 
but recently it was run by five men, Wilbur Dorsey, Irving 
Sellers, a man named Fritz Melton; another one by the 
name of Goldberg, or Goldstein; another one by the name 
of Dutch Clutchback. It also stated that each of them had 
been arrested for different things, stating among other 
things that Sellers had been arrested in connection-” 

The defendants object to the witness testifying as 
27 to what the letter stated about arrests, and the wit¬ 
ness was stopped. 


The Witness, resuming: ‘‘It. also said that the police 
were looking out for the place and there was no use letting 
Precinct Xo. 1 know anything about it; that was the reason 
for writing to the Special Squad. It was signed by A. 
Miller. Dorsey denied knowing anything about it. He 
said he didn’t have anything to do with the place—that 
he was merely with the other fellows out there. I also 
had a conversation with Sellers along the same lines. I 
asked him how about dealing blackjack—that I saw him 
dealing when I came in. He said, ‘You saw me there, all 
right, but you didn’t see me dealing blackjack’.” 
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At this point the witness sketched a plan of the room on 
the blackboard and described how he had entered the room. 

The Witness, resuming: “I seized a quantity of race 
slips in the office and $8.40; also a long stick used for raking 
the dice off the crap table, and checks and chips!;, and cards 
off the blackjack table; and dice at the crap table. On the 
second floor I seized an alleged membership ^ook of the 
Radio Social Club. I carried these things to Police Head¬ 
quarters, 469 Louisiana Avenue, where Officer Baker and 
I wrapped them up. I can identify them by my initials. 
Government Exhibit 7 is an envelope containing $72.00 in 
bills seized from the crap table on Septcmbeir 23, 1930. 
Government Exhibit 8 is an envelope containing $1S8.50 
seized from the blackjack table. I took that to Head¬ 
quarters, too. Government Exhibit 9 is an envelope con¬ 
taining $8.40, seized in the office.’’ 

1 

I 

Mr. Thomas: “If your Honor please, I am objecting to 
the envelopes which contain this money, which lliave mere 
self-serving declarations of the police department.’’ 

Whereupon the Court ordered that only the con- 
28 tents of of the envelopes could be admitted. 

The Witness, resuming: “I cannot positively identify 
Government Exhibit 10, but it is similar to slips seized 
in the office by me. Officer Baker was present ait the time 
the slips were seized, but I turned them over to Officer 
Baker. Government Exhibit 11 contained chips; and dice, 
part of which were seized on the crap table, aiid part of 
which were seized on the blackjack table. They were seized 
by me and turned over to Officer Baker. Government Ex¬ 
hibit 12 is a package, containing slips and dealer’s rack, 
chips, taken from the blackjack table. It is in a package 
prepared at the Metropolitan Police Headquarters by my¬ 
self and Officer Baker. Government Exhibit 13 is a pack¬ 
age containing racing slips, which were taken from the 
office of the racing booth, on the third floor of 1012jH Street, 
N. W., on September 23rd. Officer Baker and mVself pre¬ 
pared the package. Government Exhibit 14 consisted of 
playing cards taken from the same premises. The cards 
which are not in packages were seized from the blackjack 
table. I don’t know where the others came froip over in 
that vicinity and I don’t know whether it was under the 
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table or on the table but all were taken from the third 
floor. Government Exhibit 15 is a package prepared by 
Officer Baker and myself, and contains chips and the box 
in which the chips are contained. They were found in the 
office on the third floor. Government Exhibit 16 was pre¬ 
pared by myself and Officer Baker and contains racing 
slips taken from the office of the premises. Government 
Exhibit 17 contains entry sheets and racing sheets taken 
from the office. Government Exhibit 18 described as a 
rake was taken at the crap table. Government Exhibit 19 
is the dues and membership book taken from the second 
floor of the premises of 1012 H Street.” 

Mr. Whelan objected to the introduction of Govern¬ 
ment Exhibit 19, because it had been illegally seized, but 
the Court overruled the objection, and admitted the 
29 introduction of the Exhibit as to the defendant, 
Dorsev. 

f 

Witness, resuming: “Government Exhibit 20 was pre¬ 
pared by Officer Baker and myself contains what is known 
as a dice cup from which dice are shaken out onto the 
table.” 

Whereupon, the Government offered in evidence Gov¬ 
ernment Exhibits 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17 and 
20; 19 being already in evidence, and 18 passed temporarily. 
Mr. Thomas objected to the introduction of all of the Ex¬ 
hibits except three, being the contents of the envelope 
testified to as having been taken from the blackjack table, 
and the rack containing chips taken from the same table, 
and the cards seized at the blackjack table, because all of 
the others wei*e wholly immaterial as to the defendant, 
Sellers, and he objected to the three remaining exhibits 
because of the illegalitv of the search and seizure. The 
Court admitted the introduction of all of the Exhibits as 
to the defendant, Dorsey, and the three not objected to as to 
the defendant. Sellers, to which action and decision of the 
Court the defendants severally excepted. 

Cross-examination: 

“I was in charge of this raid, but Sergeant Leach was 
also there. I directed the officers. I tried to find out who 
wrote the card for Jackson Corder and the entry into the 
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membership book by asking Officer Miller if he [recognized 
who wrote it. I didn’t ask anybody else. I don’t know 
whose duty it was to do it. I never compared the 
handwriting of the defendant Dorsey with fhe signa¬ 
ture of Jackson Corder to ascertain if it was; liis hand¬ 
writing. The defendant Dorsey was not searched when he 
was arrested. He was searched at the police station and 
had only a very small amount of money. I didn’t search 
the other occupants to find out who had a key to the vale 
lock on the entrance door of the plaeej I don’t 
30 know who had a key that would open it. j When we 
got in, there was a man in the office that gave his 
name as Arthur Dorey, and another man who! gave his 
name as A. Goldberg or Goldstein. They had their hats 
and coats off. Dorsey had his hat and coat on.; He told 
me he didn’t know whose place it was. I recall a|conversa¬ 
tion in which Captain Burke said that he didn’t jthink that 
was Dorsey’s place. I don’t recall his saying that he 
knew it wasn’t his place, but I do recall his saying that he 
thought he knew whose place it was. I don’t recall telling 
Dorsev that even if he didn’t have anything to db with the 
place, I would have to arrest him because the warrant was 
for him. I didn’t make any investigation of Dorsey’s hand¬ 
writing to see whether any of the Exhibits were written 
by him. In the raiding party, we had a sledge hlimmer, a 
hatchet and a crowbar. We carried them along in case 

T 

we needed them. I do not know anybody named A. Miller. 
I made a diligent search for that anonymous letter, but 
cannot find it. It was typewritten except for the signature. 
The writing of the signature was not that of Officer Miller, 
who testified in this case. Except for the two defendants, 
all the other men arrested were held as United States 
witnesses. No other charges were placed against them. 
There were 16 all together held as witnesses. I [took the 
names of the men in the office up there and they Answered 
to them in the Police Court, at different times when their 
names were called.” ! 

i 

Cross-examination bv Mr. Thomas: ! 

i 

i 

“When we got to the third floor, we saw a blackboard con¬ 
taining the names of horses running at various race tracks 
and a crap table in the northern part of the room then 
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being operated, and an office with a cashier’s window, but 
I saw no bets being made. I also saw a blackjack table at 
the extreme west end of the room about 60 to 70 feet from 
the door. When we got in, I first went to the crap 

31 table where they were shooting craps with money 
and dice on the table. I seized the dice and the 

money. There were two or three different people, appar¬ 
ently operating the crap game. They were at different 
locations on the same table. I saw those three men and I 
saw one particularly, but I am not positive who they are. 
I could not identify anyone of the three, and cannot say 
whether anv of them were arrested or not. I saw those 
three men engaged in operating crap games, and seized the 
paraphernalia of the games, but did not arrest the men and 
could not identifv them. I think they were arrested, but I 
am not positive. From the crap table, I went to the black¬ 
jack table, probably about two minutes afterwards. It was 
about 30 or 40 feet from the door to the crap table, and only 
took me a few seconds to seize the monev there. I didn’t 
count the money when I seized it—I just took it in my hand 
along with the dice. Then I turned to the blackjack table 
where I saw the defendant Sellers look up in my direction 
and drop the cards and start to pick up the paper money. 
I saw him drop the cards. That was the second time I had 
seen him—I saw him soon after I came in the door. I would 
have been able to identify him from seeing him when I came 
in at the door. There were quite a few men around the 
blackjack table, but Sellers’ head was above the rest of 
them. The table was not quite surrounded—approximately 
three sides of it. I couldn’t see everything that was going 
on at that table when I came into the room. I seized the 
cards, some chips, and the money at the blackjack table. 
Part of the money was in Sellers’ hands, and the other 
money was located on the table. I didn’t seize any that was 
in his pockets. When the men at the blackjack table saw me, 
they started to leave, and from there I went to the racing 
booth, what has been called the office. I went into it 

32 and saw two men without their hats and coats—one 
of them was named Dorey. Neither of the defendants 

were in the office. When I first went into the room, there 
was a man on the platform in front of the blackboard, but 
I didn’t know who he was. I didn’t pay any attention to 
him. There were about 30 or 35 men arrested in that raid; 
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there were over 70 men there, but we gave summons to some 
of them before we left the premises, and released them there. 
About 35 we took to the precinct for further investigation. 
They included the two men who were found sin the office 
without coats and hats, but I coulnd’t say whether the three 
men who were running the crap game were included. We 
took the men who seemed to be in charge of the! blackboard, 
and after we had gotten into the station we released every¬ 
body except these two. Sixteen others were held as wit¬ 
nesses, but no charge was put against them.” | 


“Q. What was your reason for operating it in that way, 
for holding Mr. Dorsey and Mr. Sellers, and ijcleasing all 
the others?” A. “Well on the basis of the evidence-” 

The Court: “You need not answer that.” 

Mr. Thomas: “Note the exception”. 

The Witness, resuming: “The man at the door was not 
identified. None of the 35 men taken were searched by the 
witness to find any property on their person which might 
connect them as owners or operators of that roojn.” 

Cross-examination by Mr. Whelan: j 

I 

“The warrant on Dorsey was served as soon:as I made 
the seizure. I didn’t ask for him, but I looked |for him in 
the crowd. I went to the blackjack table and tjhen to the 
crap table; then looked for Dorsey and told him that I 
wanted him and placed him under arrest. I hajd not seen 
him before that. 


John K. Baker, called and sworn as a witness on behalf 
of the United States, testified that he wasia member 
33 of the Metropolitan Police Force, attached! to Inspec¬ 
tor Bean’s Vice Squad, and the witness substantially 
corroborated the testimony of the witness, Truscott, as to 
the occurrences on September 23rd, beginning his account 
about six minutes after the officers first entered! the third 
floor room, this witness having been detained about that 
time on the second floor. This witness took charge of the 
property seized and brought the Exhibits to Police Head¬ 
quarters and wrapped them. 

4—5409a 
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Cross-examination: 

“I didn't get into the room until about six minutes after 
the other officers had entered. When 1 got there, everything 
had come to a stop.” 

John R. Leach, called and sworn as a witness on behalf 
of the United States, testified as follows: 

“I am a sergeant of police, attached to Inspector Bean’s 
Office, and am familiar with the premises at 1012 II Street, 
X. W. I went there on September 23rd, in company with 
the other officers, around 4:30 o’clock. When we got there, 
the door on the second floor was opened a little and I stuck 
the handle of the hatchet right over the top of the fellow’s 
head so he could not shut it again and pulled the door open 
and went in. Some carpenters were fixing beaver board 
over the windows. There were some pool tables there, but 
were not in use and we went up to the third floor. There 
was a blackboard with racing entries on it, and there was 
also a blackjack table, but I did not know what it was until 
after the commotion had subsided; on the H Street side, 
midway of the room, there was a crap table and there was 
a radio loud speaker getting returns from a horse 
34 race. When I got to the third floor, I went right over 
to the racing booth where there was a shelf about a 
foot wide. I stopped there. I noticed that Truscott and 
Baker had gone to the crap table and I saw Truscott rush- 
ing around the other way. I took mv hatchet and hit on the 
railing, or sort of a counter, and it sounded like a cannon 
went off, and I hollered ‘Silence! The Police are here!’, 
and everybody stopped to look up. I cannot say I saw the 
defendant Sellers when I went in, nor the defendant Dorsey. 
The first time I saw Sellers, he was brought into the office. 
If I am not mistaken, he came in to get his hat and coat. 
They brought Dorsey in from out of the crond somewhere. 
I never talked to Sellers. All the money, dice and chips 
were bundled up with a lot of racing slips and charts. There 
were 72 men there besides the defendants.” 

Cross-examination: 

“I was a ranking officer in charge of this raid. I was 
about the third one in. Truscott was ahead of me. He was 
the first in. I don’t know whether Baker was ahead or be- 
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hind me. Before I got to the tables, Officer Baker had gath¬ 
ered up the dice, money and chips. I don’t know whether 
Baker came in ahead of me or behind me. Two men were in 
the office. I don’t know who they were. They had racing 
slips and charts in front of them and had their coats and 
hats off. They seemed to be working there. I do not know 
their names. Their names were taken, but I (did not take 
anybody’s myself. They were not charged witjh any viola¬ 
tion of law. Dorsev and Truscott had a conversation in the 
office when Dorsey said lie didn’t have anything to do with 
the place. He had his hat and coat on. I went] there under 
instructions that Truscott had a warrant. We] intended to 
make a raid if we found a violation of the law. I did 
35 not know who the warrant was for. I didn’t know 
who we were going to arrest. I didn’t] even know 
where I was going until I got within a block of the place. I 
made no effort to find out who had the key to the premises. 
There was a man named Abe Goldberg, who had an apron 
on, on the platform at the end of the blackboard. He was 
not charged with any violation. I do not know jwhy. I did 
not seize any papers there, but I saw them. J didn’t ex¬ 
amine them and didn’t know whose handwriting the names 
are in. Captain Burke of No. 1 Precinct visited the Pre¬ 
cinct before we left and had a conversation with the defend¬ 
ant Dorsev. I didn’t hear all of it.” 

Cross-examination: 

“There is a window to the office like a cashier’s window, 
with a shelf in front of it. I stayed there for some minutes, 
but had no conversation with the men in the office. I told 
them to set down—to pay no further attention to me. They 
knew me, but I didn’t know them by name. I believe I could 
identify them. I was a ranking police officer present, but 
did not at any time order anybody to place any charges 
against those men in the office, nor against anybody in con¬ 
nection with the operation of the crap table, nior against 
anybody in connection with the racing blackboard, although 
I knew the man who was in charge of the blackboard; he had 
an apron on at the time.” 

At this point the jury were excused, and after some dis¬ 
cussion bv the Court and counsel, the Court admitted all of 
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the Exhibits offered by the Government against both of 
the defendants, to which action and decision of the Court 
the defendants, at the time, excepted. 

36 Evelyn Stokes, called and sworn as a witness on 
behalf of the United States, testified as follows: 

“I am employed by the C. W. Simpson Company, in the 
real estate business, at 1024 Vermont Avenue, as a stenog¬ 
rapher and bookkeeper, and I am familiar with premises 
1012 II Street, which are rented through our Company. At 
the direction of the prosecution, I have brought here a 
ledger sheet in my own handwriting, showing the account 
of Frank Yaeger, who was the owner of 1012 H Street.” 

Whereupon the sheet marked Government Exhibit 21 was 
admitted in evidence. 

Witness, resuming: “The entry of September 18th means 
that the rent of $250.00 to October loth was paid by one 
Selis. That covered the rent from September loth to Oc¬ 
tober loth. The entry of November 18th means that the 
rent was paid to November loth, and that the $250.00 cov¬ 
ered two months rent.” 

Q. “What would that indicate to your mind, the entry of 
November 18th, as to who occupied the premises.” 

Mr. Thomas: ^That is objected to as not proper—what 
does the entrv indicate to her mind.” 

The Court: “She has testified that it paid the rent from 
one period to the other.” 

Mr. Kirkland: “And went from the 15th of the month.” 

The Court: “Yes.” 

Mr. Kirkland: “I just wanted to be clear. Do you still 
maintain your objection ?” 

Mr. Thomas: “I do.” 

Mr. Kirkland: “Has your Honor ruled on it?” 

The Court: “She has answered it.” 

The Witness, resuming: “The person who rented the 
premises is named Selis. I do not know his first name. 
Some kind of a rental agreement or lease was signed. I 
made an effort to find it. but have not succeeded. I think it 
has been destroyed. The majority of the rents are 

37 paid to me personally. I cannot recall who paid the 
rents of the above item.” 
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Cross-examination by Mr. Thomas: I 

i 

“This entry sheet begins in June and has other names on 
it. The name Selis appears twice on September 18th and 
November 18th. I cannot identify the man wljo paid the 
rent as the defendant Selis.” j 

(At the request of his counsel, the defendant Sellers here 
arose.) 

j 

By Mr. Thomas: j 

Q. “Is this the man, Mrs. Stokes?” A. “Ij could not 
say. ’ ’ | 

Q. “Refreshing your recollection, as a mattjer of fact 
wasn’t the man that paid that rent a very much larger man 
than this one?” A. “I said I thought he was a larger man, 
but I would not be sure about it. ’ ’ i 

38 Cross-examination by Mr. Whelan: 

‘ ‘ This ledger sheet indicates that there were three leases 
from the period covered by it from June to December.” 

I 

I 

Redirect examination by Mr. Kirkland: j 

Q. Now, Mrs. Stokes, in answer to the question Mr. 
Whelan just asked, if that is a fact, that indicates to your 
mind that the party named Selis occupied it during Septem¬ 
ber and October ? i 

I 

Mr. Thomas: That is objected to, asking her whether it 
indicates that some party occupied it. | 

Mr. Kirkland: Associate counsel has just askedjthe same 
question. j 

The Court: I did not hear that question. I thought it was 
whether they were joint lessees. ; 

Mr. Thomas: No; Mr. Whelan asked if during the interval 
covered by the ledger it did not indicate there were three 
lessees, and she said yes. Then Mr. Kirkland said, 'f Did this 
indicate who occupied the premises ? ’ 

Mr. Kirkland: We will amend it, if it indicated to her 
mind who leased the premises during September j and Oc¬ 
tober. May I ask that, your Honor? 

The Court: Yes; But I think she has already answered. 

Mr. Kirkland: I want to be clear about it. 
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The Court: Mr. Whelan brought it out. 

Mr. Kirkland t It is clear to my mind, I want it to be clear 
to the jury’s mind. 

39 The Court: You can argue it to the jury. You 
can’t argue everything while the witness is here, 

alwavs. 

By Mr. Kirkland: 

Q. Mrs. Stokes, how long, under that rental agreement 
or lease, did the parties occupy 1012 H Street, Northwest? 

Mr. Whelan: The record will speak for itself. 

The Court: She doesn’t know. 

Mr. Kirkland: I submit she does, your Honor, from in¬ 
formation that she has. 

The Court: Well, the ledger sheet will not show that any¬ 
body occupied it. 

Mr. Kirkland: The record will speak for itself. But this 

witness has certain information from which- 

The Court: Ask her that. 

By Mr. Kirkland: 

Q. Did there come a time. Mrs. Stokes, when you had 
occasion to put certain persons out of the building? A. We 
didn’t put them out. 

Q. Did you give notice to them? A. We asked them to 
vacate. 

Q. When was that? A. I don’t remember. 

Q. About when? A. It was some time during the time 

thev rented it. 

• 

Q. By ‘they’ you mean Selis? A. Yes, sir. 

Mr. Kirkland: That is all. 

(The witness was excused.) 

******* 

40 Frank Yaeger, called and sworn as a witness on 
behalf of the United States, testified as follows: 

“I am the owner of the property at 1012 H Street, N. W., 
and was in September 1930. I live around the corner on 
Eleventh Street, about 100 to 150 feet from those premises. 
I think they were rented during September 1930. I do not 
know to whom they were rented.” 
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i 

I 

Prank S. Burke, called and sworn as a witness on behalf 
of the United States, testified as follows: 

i 

i 

“I am a Captain of the Metropolitan Police Force, in 
charge of Precinct No. 1. I have known the; defendant 
Sellers for about fifteen years. His namecZ jis spelled 
S-e-l-i-s. I went to 1012 H Street on September 23rd, last 
year, and saw Dorsey and Detective Truscott therje. I asked 
Truscott or Leach who was being held and was told Dorsey 
was. I told Dorsey I had heard that a joint was going to 
open up there about the 1st of September, andi the story 
was going around that it was going to be the most elaborate 
place outside of New York; that cards were issued with the 
names of people on them, and it would be perfectly safe for 
people to go there because No. 1 Precinct was fixed. My 
reason for going there was to see who, if anyon4, in No. 1 
was fixed for this proposition. Truscott produced a letter 
addressed to Inspector Bean, and there was a sentence say¬ 
ing No. 1 was fixed, or someone was fixed, and there would 
be no trouble operating it. I asked Dorsey if he knew of 
any such thing as that. He didn’t answer. I asked him 
whether he was running the place or something to that na¬ 
ture. He didn’t answer that. That is, he didnjt say yes 
or no.” i 

41 At this point, the United States offered all of the 
exhibits previously introduced and admitted as to the 
defendant, Sellers. That defendant, by his counsel* objected 
to the introduction of all or any of the exhibits offered, but 
the Court overruled the objection and admitted the exhibits 
as evidence, to which action and decision of the Court the 
defendant, Sellers, at the time, excepted. 

Thereupon the Government rested its case. 

The jury retired and the defendants moved the jCourt to 
instruct the jury to find the defendants not guilty, to which 
action and decision of the Court the defendants, at the time, 
excepted. 

Whereupon the defendants, to sustain the issues! on their 
part, introduced the following evidence: 

Wilbur Dorsey, one of the defendants, called arid sworn 
in his own behalf, denied that he had any connection with 
the maintaining or the operating of any gambling! at 1012 
H Street, Northwest, or had ever had any connection with 
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the place as an operator, employee, or proprietor; that on 
the day of the raid, Officer Truscott had come to him and 
said he had a warrant for him, but did not place him under 
arrest; that the witness remained in the crowd; that at the 
time of his arrest, he only had two dollars on his person, 
and that he had been admitted to the place by a card issued 
in the name of Jack Wagner; that he had seen Sellers sev¬ 
eral times, but did not know him. That on the 20th day of 
September, he was on the third floor when somebody asked 
him to go down to the second fl/or and he did. That at that 
lime he told the door man that he did not know Miller 

42 who was attempting to get in. Miller said: “How 
about okeying me to get in here?” I said, “I don’t 

know you. I probably have seen you before. It is all right 

with me if thev let vou in.” 

* * 

Q. “Did he say he had seen you before, or anything like 
that ?” A. “He said he had seen me before on North Capi¬ 
tol Street.” 

Q. “And did you have anything to do with who could 
come into the premises, or who could come into the prem¬ 
ises, or who could not come in?” A. “I did not.” 

Q. “Do you know whether or not the doorman permitted 
Officer Miller to go in?” A. “The same fellow came up to 
me and asked me if I had a scratch sheet.” 

Q. “Did you have one?” A. “No, I didn’t.” 

Q. “What did you tell him?” A. “I told him, No, I 
didn’t have any scratch sheet.” 

43 That he did not notice Sellers at 1012 II Street on 
the 20th of September at all. That crap game was in 

progress, and that on the 23rd of September, he did not see 
the defendant, Sellers, until after they were all put under 
arrest. That lie believed there was a blackjack game in 
progress, but he didn’t pay any attention to it. All the rest 
of the testimony of the witness Dorsey pertained only to 
his own issues. Thereupon, the defendant 

Irving Sellers was called and sworn as a witness in his 
own behalf and testified as follows: 

“My real name is Selis. I am one of the defendants in 
the case and have lived at 920 0 Street, Northwest, in the 
Citv of Washington for 13 vears, and in Washington for 
15 years. I own a lunch room at 472 K Street, Northwest, 
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opposite the New Market. I have had that for the last 
four or five months, since the market moved th^re. Before 
opening that lunch room, I was in the automoibile finance 
business at 917 New York Avenue, under the name of the 
District Finance Company. I had been in the latter busi¬ 
ness about a year and a-lialf. I cannot remember whether 
I was on the third floor of 1012 H Street, Northwest, on the 
20th of September, because I made no special note of that 
particular day. I have been to that place 6 jor 8 times 
and was there along about the 20th of September. I went 
there to bet on horse races, and on 3 or 4 of the occasions 
when I was there I played blackjack. I had no! connection 
whatever with the management or control or Tunning of 
the blackjack game, and no connection wijth the pro- 
44 prietors of that place with reference to the game of 
blackjack. The only connection I have had with the 
blackjack game was to play it like anyone else. Fach time 
I played I think there were 6 or 7 or 8 others also playing; 
none of whom so far as I know had any connection with the 
establishment. The game as played there was a round 
game, at. which the different players dealt. There was a 
man there who sold chips and he would sell them to all 
players, and for every hand that was dealt he would take 
so much out for himself or for the house. He took some- 

I 

thing out of each pot for the house. On no occasion did I 
do any of the taking out for the house. I had nothing 
whatever to do with the game, so far as the proprietors of 
the house were concerned. I never saw Officer Miller who 
testified in this case so far as I know, until the 23rd of 
September. On that day, I was at 1012 H Street and was 
playing blackjack as an ordinary player—the sajme as all 
the rest. When the officers came they came in at the west 
end of the room, clear across from the blackjack (table and 
when they came in the players just stepped back; from the 
table and mingled in the crowd. I was standing at the 
edge of the table and there was money on it. I had some 
money of my own on the table. The money which! has been 
testified to as having been taken at the blackjack table was 
not taken from me—it was taken from the tablet It was 
three or four minutes after the officers came in before any 
of them came over to the blackjack table. Firstj I heard 

5—5409a 1 
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a noise like someone hitting a hammer on a table, and 
everybody looked up and stepped away from the table. 
It was three or four minutes after that before the officers 
came over. I didn’t notice what they did before coming 
over to where I was. It was three or four min/wes after 
everybody in the room knew that the police were 

45 there, before any of them came near the blackjack 
table. At that time there was a man on the platform 

running along in front of the racing blackboard. There 
were men in the office at the time engaged in taking bets on 
horse races. I do not remember whether the crap game 
was in operation or not. There were a lot of people in 
there. I think they counted 72, but I thought it was at least 
a hundred—it was crowded; the weather was very warm. 
When the police came in they gave that rap and said the 
police are here. Everybody kept quite and about three 
or four minutes after that, they came over to the blackjack 
table. I had moved four or five feet away, and I had some 
money in my hand—some two or three dollars, and the 
officer grabbed it. One of the officers took it out of mv 
hand and put it with the other money on the table and 
counted it. Made me stay there and counted it in front of 
me. Afterwards I was taken to the precinct along with 16 
or 18 others. Among the men taken were those who had 
been taking bets on the horse races in the office, and the 
men on the platform in front of the black jack, and other 
men who had been engaged in making bets and running the 
place. They were all taken. 1 don't remember being- 
questioned at the time. They took my name and took me 
along with the rest. I thought I was going to be a Govern¬ 
ment witness and then I was told they had placed some 
charge against me. I didn’t know about any charge until 
I got to the precinct station house. After that they held 
us and I knew then they placed me under $2,000 bond, but 
they did not inform me what charges they were placing 
against me, and did not serve any warrant on me. I have 
never been served with a warrant. I had nothing what¬ 
ever to do with the control, operation, setting up, running 
any of the gambling that was being conducted on the 

46 third floor, either as a proprietor, representative, 
agent or employee.” 
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Cross-examination: 

“I don’t know who ran that place. I was first taken there 
by a man who is known as Dutch, but whose last name I do 
not know. I cannot say whether it is Dutch Irwin or Dutch 
Clutchberg. I saw him in the place after that.! He was cut¬ 
ting at blackjack. I have known him casually fbr some time. 
I couldn’t tell you when I first saw him there. After the 
first time that Dutch took me there, I was always admitted 
without any further reference. I was never issued a card 
to the place. I am conducting a restaurant at 472 K Street, 
Northwest. We employ two cooks and two waiters. I stay 
there myself. It is open early in the morning! the market 
people usually come about five o’clock. We have a man to 
open it up at that time, and it was kept open until 10 or 11 
o’clock at night. 1 am in and out all day—sonjietimes clear 
to the hour of closing. I don’t remember whether I was 
at 1012 H street, on the 20th of September. I couldn’t say. 
I don’t remember what day of the week the raid took place. 
I don’t know whether the 20th of September whs Saturday. 
I don't know the exact date we opened the reStwarant, but 
we were open on the 20th day of September, t saw Officer 
Miller when he testified in this case and saw! him at the 
Police Court, and had seen him on other occasions. I did 
not see him at 1012 H Street on the 20th of September so 
far as I know, and I couldn’t say whether or not I w r as play¬ 
ing blackjack on that day. I don’t remember whether he was 
at the table or not. Neither on the 20th of September nor 
on the 23rd of September was I acting as the banker of the 
blackjack game. I was playing with a number of 
47 people—I don’t remember the exact nuimber. The 

man Dutch that I spoke of was there at the time and 
was cutting the game. He was doing that on Ithe 23rd of 
September. He was running the game. He didn’t deal 
the cards. The cards were dealt by everybody around the 
table. I dealt them myself sometimes. As the dealer, I paid 
the bets that were won from me. I don’t know whether 
I saw Officer Miller on September 23rd, or not. I didn’t 
notice vdiether he was in the crowd. It w r as very warm on 
the dav of the raid. That was the reason I didn’t have on 

V | 

my coat or hat. The best part of the men ini that place 
were without their coats and hats. My coat jwas in the 
office with a lot of other coats and hats. I don’t know how 
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much money was taken from the blackjack table. I think 
about 188 dollars. I didn’t see the officer have any more 
than that. I don’t think Officer Truscott took me into the 
office or had any conversation with me, or showed me any 
letter at the time of the raid. I noticed Wilbur Dorsey 
afterwards, when we were taken down to the station. I 
positively deny that I had any control or direction over 
that place, and I never authorized anyone to give my name 
to C. W. Simpson real estate people, and I never paid any 
rent on the place. 

Thereupon the defendant Sellers rested. 

Whereupon respective counsel addressed the jury, and 
in his concluding argument the Assistant prosecuting at¬ 
torney, representing the Government, spoke as follows: 

“Mr. Kirkland. * * * Now, in the next place, the 

indictment charges these two. Presumably the same testi¬ 
mony, 1 submit, which is now in the case, was given to 
the grand jury- 

Mr. Whalen: Now, if your Honor please, the other 
48 indictment shows different evidence was given be¬ 
fore the grant jury. 

The Court: It is immaterial what was given before the 
grand jury. 

Mr. Kirkland: Certainly. 

The Court: Please do not refer to it. 

(Mr. Kirkland continued to address the jury, in the 
course of which the following occurred:) 

Mr. Kirkland: * * * But to a man owning the build¬ 

ing, who runs the danger of having it padlocked, having 
undesirable people- 

Mr. Whelan: Just a minute. The man who owns the 
building, who runs a chance of having it padlocked—ab¬ 
solutely no evidence here at all of that, and your Honor 
knows well what the law is about that. 

The Court: I don’t know what he is going to saw 

Mr. Whelan: What he said thus far is improper, and 
there is no evidence in the case justifying that statement, 
even bv inference. 

The Court: Was there any evidence by the owner of the 
building here? 
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Mr. Kirkland: Yes, your Honor. Mr. Yaeger took the 
stand this morning. 

The Court: He is your witness and you can comment 
on it. | 

Mr. Whelan: He is stating that a man running a chance 
of having the building padlocked. | 

The Court: Well, that is not to be considered bv the 
jury. Just forget about that. 

Mr. Kirkland: I submit, ladies and gentlemen of 
49 the jury, the owner of the building, the! danger of 
undesirable tenants, if he wants to rent liis premises, 
is going to make some investigation as to who is going in, 
and yet the owner himself, produced by the Government, 
could not even tell vou that, and he lives in thejverv same 
neighborhood; and then the argument is thrown!up to you, 
why don’t you produce the records of the Chesapeake & 
Potomac Telephone Company, who I submit have an en¬ 
tirely different interest and who are not concerned with 
who occupies it so long as they get their money for the 
service that they perform. * * • 

(Mr. Kirkland continued argument, in the jcourse of 
which the following occurred:) I 

| 

Mr. Kirkland: * * * You recall the name, and you 

find the records, in the real estate office for this particular 
time in his name, and he identified as the man bearing that 
name- 

Mr. Thomas: If the Court please, there is no evidence 
that it is in this man’s name, and the agent positively re¬ 
pudiated this man as the Sellers marked on the record, 
said he was not the man. ! 

Mr. Kirkland: Now, ladies and gentlemen, you are the 
sole judges of the facts. A representative ofj the real 
estate office has testified that during that period a man 
named Selis appeared on their records as the onej who was 
leasing it. This defendant who sits at the trial table and 
who told the police his name was Sellers has been identified 
as Selis. It is a fair argument, I submit, that there is a 
relation between that record and this man. That is for 
you to sav. * * * 

(Mr. Kirkland concluded his argument to the jury.) 
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Whereupon, after summation by counsel of re- 

50 spective parties, the Court charged the jury as 
follows: 

Charge to the Jury. 

The Court (Gordon, J .): Ladies and gentlemen of the 
jury: The laws against gaming in the District of Colum¬ 
bia make it an offense for anyone who shall set up or keep 
any gambling table or house or place for the purpose of 
gaming, or any kind of gaming table or a gaming device 
adapted, devised and designed for the purpose of playing 
any game of chance for money or profit, or any person who 
shall permit any person to bet or play upon any such gam¬ 
ing table or gaming device. 

The law also makes it an offense for anyone who in the 
District shall knowingly permit any gaming table or de¬ 
vice to be set up or used for the purpose of gaming in any 
house, building or other premises to him belonging or by 
him occupied or of which at the time he has possession or 
control. 

The statute also defines a gaming table. “All games, 
devices or contrivances, at which money or other things 
shall be bet or wagered”—the statute savg that shall be a 
gaming table. These defendants are charged in the indict¬ 
ment in eight counts. They are jointly charged. The 
charge is made that on the first of September and continu¬ 
ously from that date to the date of the returning of the in¬ 
dictment. which was some time in October, 1930, the defend¬ 
ants did the things that are specifically charged. 

The first count charges that they set up and were keep¬ 
ing a gaming table at the premises mentioned for the pur¬ 
pose of betting and wagering money and property upon 
the result of horse racing. That count charges that they 
kept and set up a gaming table. 

The second count charges that they set up and 

51 kept a certain gambling device, adapted, devised 
and designed for the purpose of playing games of 

chance for money or property upon the result of horse 
races. 

The third count charges that they set up and kept a 
place for the purpose of gaming, for the purpose of betting 
and wagering money and property upon the result of horse 
races. 
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And the fourth count charges that in a roomi being in the 
possession and under the control of these defendants they 
did knowingly permit to be set up a gaming table for the 
purpose of gaming at which were bet money and other 
property upon the result of horse races. j 

Now, the next four counts charge the same defendants, 
covering the same period, with doing the same things re¬ 
spectively that are charged in the first four jeounts, but 
it was not with respect to horse racing but oiji the result 
of a game of cards called blackjack. I 

In other words, the fifth count charges that they set up 
and kept a gaming table, betting on the result! of a game 
of cards called black jack. 

The sicth count charges that they set up and ikept a cer¬ 
tain gaming device for the purpose of betting and wager¬ 
ing money or property on a game of cards called Iblack jack. 

The seventh count charges that they set up and kept a 
place for the purpose of betting and wagering! money or 
property on the result of a game of cards called black jack. 

The eighth and last count charges that in a room under 
their possession and control they did knowingly! permit to 
be set up a gaming table for the purpose of Igambling, 
wagering and betting on a game of cards eajled black 
jack. 

52 These defendants, as I said, are charged jointly. 
If the evidence should show that either onje of them 

i 

did any of these things or all of these things and that the 
other one stood by, excited or connived or aided and abetted 
that person in what he did as charged here, he jwould be 
equally as guilty as the actual perpetrator. 

Now I will state that to connive means to have a secret 
understanding with another or to cooperate with; secretly. 
Aid and abet means, that although the person aijding and 
abetting did not directly perpetrate the crime, yet he was 
present at its commission doing some act to render aid to 
the actual perpetrator. i 

These defendants, as in all criminal cases, are presumed 
to be innocent, and that presumption should remain in your 
minds throughout the entire deliberation of this j case or 


until you are convinced either of their guilt beyond a rea¬ 
sonable doubt or conclude that thev did not do the things 
that they are charged with doing. 
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And the burden is upon the Government to establish that 
proof beyond a reasonable doubt. And by reasonable doubt 
is meant such a doubt as will leave your minds, after a care¬ 
ful, candid and impartial investigation of all the facts, so 
undecided that you are unable to say that you have an 
abiding conviction of the guilt of the defendants, or such 
a doubt as in the graver and more important transactions 
of life would cause a reasonable and prudent man to hesitate 
and pause. 

You are the sole judges of the facts in the case, and also 
the weight and credibility to be given to the testimony of 


the witnesses. If vou believe that anv witness has 

* % 

53 knowinglv and wilfullv testified falselv as to anv fact 
or facts material to the issue on trial, you may reject 
any part or all of such witness’ testimony. 

The Court further instructs you that you are the sole 
judges of the weight of the evidence. You have seen the 
witnesses on the stand and noticed their conduct and their 
manner of testifying, as well as the substance and matters 
they testified to, and all of these things should be considered 
bv vou in determining how much weight should be given to 

» • C C 1 o 


the evidence of any particular witness. 

If the storv told bv the witness is unreasonable or if the 
• • 

witness contradicts himself or made improbable statements, 
forgotten the details as substantial and material as those 
he has testified to, all these things should be considered by 
you in determining how much you are to be influenced by 
such witness’ testimony in determining your verdict. 

The Court further instructs you that the evidence of a 
police officer is entitled to no more weight, all other things 
being equal, than is a private citizen; that the evidence of 
such an officer should be as carefully weighed by you as any 
testimony of any person in private life. In other words, 
the fact that the witness fills an official position in itself 
does not entitle him to any more consideration than if he 
did not hold such a position. 

The Court instructs you further that neither of the de¬ 
fendants can be convicted on conjecture or suspicion, and 
if, from the facts as you find them, there is as to either — 
these defendants a reasonable theory of innocence which 
would be consistent with those facts, then it is your duty 
to return a veridct of not guilty as to such one of the 
54 defendants. 
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The Court further instructs vou that the' defendants 

♦ 

in this case are not charged with simply gambling or 
with frequenting a gambling house, and even j though you 
may believe from the evidence that the defendants or either 
of them were in a room where gambling was taking place 
and that either of them was at the time engaged in gambling, 
those facts in themselves would not be sufficient jin warrant¬ 
ing the jury in finding the defendants or eitlier of them 
guiltv. ! 

The Court further instructs you that where a witness 
has a direct personal interest in the result of ; a case, the 
temptation is strong to color, pervert or withhold the facts. 
The deep personal interest which he may have in the result 
of the case should be considered by the jury in weighing 
his evidence and in determining how far and |o what ex¬ 
tent it is worthy of credit. 

As I have said to you, you are the sold judges of the 
facts of this case. You are first to determine!whether in 
this room that has been described there was a gaming table 
or any one setting up a gaming table, as I have defined 
gaming table; whether or not there was any kind of a gam¬ 
ing table or a gaming device there; whether or not, if you 
find that in the affirmative, somebody who was in; possession 
or the control of that room who knowingly permitted the 
gaming table or gaming device set up and operated in that 
room. I 

In considering the first count of that indictment you will 
picture the whole scene that has been depicted to you here, 
the entrance to the place and what was in the place after 
entrance into this room. You will determine whether 
55 or not there was there this racing paraphernalia that 
has been described, whether or not there \yas a table 
at which a game of pitch was being played- : 

Mr. Kirkland: Blackjack. j 

The Court: Blackjack—was being played. Did either of 
the defendants set up or keep either or both of such de¬ 
vices? Was either or both of the defendants in custody, 
possession or control of that room, and either pr both of 
these defendants permit knowingly a table to bei set up or 
a device to be set up in that place ? ! 
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As I said to you, if you believe that one of these persons 
did any one of these things that are set out in the eight 
counts of the indictment, if vou believe that bevond a rea- 
sonable doubt, it is your duty to find him guilty of such 
count which you find the facts justify the charge therein. 
If vou believe that one of them actuallv was in custodv and 

V * ft/ 

control of the place, that he set up himself such a device or 
table or knowingly permitted such device or table to be 
set up, and that the other one had nothing to do with it, 
then it is your duty to find such other one not guilty of that 
count of the indictment. If you have a reasonable doubt 
that he is guilty on this first count of the indictment, and 
that the other one connived or aided or abetted him in that, 
it would be your dutv to find that one vou believe beyond a 
reasonable doubt guilty, equally guilty as the one who is 
the actual perpetrator. 

If you have any doubt that either of these defendants 
was in possession and control of that room, then it is your 
duty to find such defendant not guilty of the count in which 
that is charged. 

If you believe either defendant, or both, did not set up 
or keep a gaming table in that establishment, have 
56 any doubt about it, it is your duty to find either or 
both of them not guilty of the charge contained in 
that count. 

If you find that either or both of them did not keep or 
set up a gambling device or did not permit a gambling de¬ 
vice to be set up in these premises, it will be your duty to 
return a verdict of not guilty as to either or both of them 
with respect to that charge. 

On the other hand, if you believe that either or both of 
them did do the things that are charged in any one or all 
of the said counts of the indictment, believe that beyond a 
reasonable doubt, it would be your duty to return a verdict 
of guilty as to that one on the count in which the facts sus¬ 
tain the charge. 

If you find that the other one aided and abetted and con¬ 
nived in that beyond a reasonable doubt, it would be your 
dutv to return a verdict of guiltv as indicted on the count 
in which the evidence sustains the charge. 

As I said, you can find either one or both guilty on any 
one or all of the counts or all of those counts, or you can 
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find either one or both not guilty on any one count or not 
guilty on all counts. 

Is there anything more? You may retire ladies and gen¬ 
tlemen.” 

i 

i 

57 But the Court refused to give the defendants’ 
prayers number 1, and 2, which action and decision 

of the Court the defendants, at the time, excepted, which 
prayers were as follows: 

Defendants’ Prayer No. 1. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant, Dorsey. | 

Defendants’ Prayer No. 2. 

The Court instructs the jury to return a verdict of not 
guilty as to the defendant, Sellers. 

Defendants’ prayer Number 3 was withdrawn. 
Whereupon the Court further instructed the jury by giv¬ 
ing defendants’ prayers Numbers 4, 5, 6, 7, and;8, inclusive, 
as follows: 

58 Defendants’ Prayer No. 4. 

The court instructs you that you are the sole judges of 
the weight of the evidence; you have seen the witnesses on 
the stand and noticed their conduct and their manner of 
testifying, as well as the substance of the matters they 
testified to, and all of these things should be considered by 
you in determining how- much weight should be given to the 
evidence of any particular witness. If the story told by the 
witness is unreasonable, or if the w-itness has contradicted 
himself or made improbable statements or fojrgotten de¬ 
tails as substantial and material as those he has testified to, 
all of these things should be considered by you iji determin¬ 
ing how much you are to be influenced by such witness’ 
testimony in determining your verdict. 
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equal, than is a private citizen, and that the evidence of 
such an officer should be as carefully weighed by you as 
that of a person in private life. In other words, the fact 
that the witness fills an official position in itself does not 
entitle him to any more consideration that if he did not 
hold such a position. 

Defendants’ Prayer No. 6. 

The court instructs you that neither of the defendants 
can be convicted on conjecture or suspicion, and that if, 
from the facts as you find them, there is as to either of the 
defendants a reasonable theory of innocence which would 
be consistent with those facts, then it is your duty 
59 to return a verdict of not guilty as to such person. 

Defendants’ Prayer No. 7. 

The court instructs vou that the defendants in this case 
are not charged either with simple gambling or with fre¬ 
quenting a gambling house, and even though you may be¬ 
lieve from the evidence that the defendants or either of 
them were in a room where gambling was taking place, and 
that either of them were at the time engaged in gambling, 
those facts in themselves would not be sufficient to warrant 
the jury in finding the defendants or either of them guilty. 

Defendants’ Prayer No. 8. 

The court instructs the jury that the failure of the 
prosecution to produce witnesses cognizant of material facts 
and presumably available as witnesses on this trial, and 
whose absence has not been accounted for, permits an in¬ 
ference on your part that if they had been called as wit¬ 
nesses their testimony would have been unfavorable to the 
prosecution in this case. 

*#•*#** 


Thereupon the jury retired to consider their verdict and 
after four hours 7 deliberation, they returned a verdict ac¬ 
quitting the defendant Dorsey on all counts of the 
60 indictment; acquitting the defendant Sellers on the 
first four counts of the indictment, and finding the 
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defendant Sellers guilty on the 5th, 6th, 7th and 8th counts 
of the indictment. 

Thereafter, on, to-\vit, the 7th day of February, 1931, the 
Court imposed sentence on the defendant Sellers of fifteen 
months on the 5th, 6th and 7th counts of th6 indictment, 
and nine months on the 8th count of the indictment, all 
sentences to run concurrently. j 

'Whereupon the defendant Sellers in open court gave no¬ 
tice of an appeal to the Court of Appeals of the District 
of Columbia, which was allowed upon his depositing the 
sum of Fifty ($50) dollars in cash, to cover icosts, or in 
lieu thereof entering into a cost bond in the jsum of One 
hundred ($100) dollars. j 

Inasmuch as the matters and things in this Bill of Ex¬ 
ceptions contained are not of themselves matters of record, 
the defendant Sellers now presents this, his Amended Bill 
of Exceptions, and prays that it may be signed land sealed, 
and made a part of the record in this proceeding. 

Which is done at Washington, District of Columbia, this 
27th dav of Mav, A. D. 1931. ! 

PEYTON GORDON, 

1 Justice. 


W. BISSELL THOMAS, 
Attorney for Defendant. 


[Endorsed:] Criminal. No. 50074. United States of 

i 

America v. Irving Sellers. Amended bill of exceptions. 
W. Bissell Thomas, Attorney for defendant Sellers, 607-11 
Columbian Building. j 

I 

I 

Endorsed on cover: District of Columbia j Supreme 
Court. No. 5409. Irving Sellers, appellant, vjs. United 
States. Court of Appeals, District of Columbia. Filed 
May 28, 1931. Henry W. Hodges, Clerk. i 
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